
IN THE MATTER OF THE APPLICATION OF
TUCSON ELECTRIC POWER COMPANY
FOR THE ESTABLISHMENT OF JUST AND
REASONABLE RATES AND CHARGES
DESIGNED TO REALIZE A REASONABLE
RATE OF RETURN ON THE FAIR VALUE
OF THE PROPERTIES OF TUCSON
ELECTRIC POWER COMPANY DEVOTED
TO ITS OPERATIONS THROUGHOUT THE
STATE OF ARIZONA AND FOR RELATED
APPROVALS.
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The  Utilitie s  Divis ion ("S ta ff') of the  Arizona  Corpora tion Commis s ion ("Commis s ion")

responds  as  follows  to the  clos ing brie fs  tiled by Tucson Electric Power ("TEP" or "Company"), the

Re s ide ntia l Utility Cons ume r Office  ("RUCO"), the  De pa rtme nt of De fe ns e  ("DOD"), the  Ene rgy

19 Fre e dom Coa lition of Ame rica  ("EFCA"), Arizona ns  for Ele ctric  Choice  a nd Fre e port Mine ra ls

20 Corpora tion (colle ctive ly "AECC"), Noble  Ame rica s  Ene rgy S olutions , LLC "Noble  S olutions ",

21 Arizona  Inves tment Council ("AIC"), Southwes t Energy Efficiency Project ("SWEEP"), Vote  Sola r

22 Initia tive  ("Vote  Sola ;r"), Wa lma rt S tore s  Inc. a nd Sa m's  Club We s t Inc. (colle ctive ly "Wa lrna rt"),

23 and Wes te rn Res ource  Advoca tes  ("WRA"). The  purpos e  of this  Reply Brie f is  not to repea t eve ry

24 point made  in Staff" s  Initia l Clos ing Brief, nor will it a ttempt to re fute  every s ingle  is sue  ra is ed by the

25 parties  lis ted above, ins tead, Staff relies  upon its  tes timony on those issues  not specifically addressed

26 in this  Re ply Brie f. The  re comme nda tions  of S ta ff a nd its  pos itions  ha ve  be e n outline d in S ta ffs

27 Clos ing Brief as  well as  its  tes timony. S ta ff will highlight some of the  major points  of disagreement

28



S ta ff continues  to recommend the  adoption of the  Se ttlement Agreement ("Agreement"). The

5 DOD dis pute s  the  cos t of ca pita l a s  s e t forth in the  a gre e me nt] The  DOD re comme nds  a  re turn of

6 equity ("ROE") with a  range  of 8.9 pe rcent to 9.70 pe rcent, with a  midpoint of 9.3 pe rcent.2

7 The  ROE fa ir va lue  ra te  of re turn ("FVROR") a nd the  ca pita l s tructure  a re  a ppropria te  a nd

8 reasonable  compromises . As  Company witness  Ann Bulkley te s tified, the  9.75 pe rcent ROE adopted

9  in  the  Agre e me nt is  in  line  with  ROEs  tha t ha ve  be e n  re ce ntly a pprove d  for o the r ve rtica lly-

10 inte gra te d utilitie s .3 Eve n DOD witne s s  Gorma n te s tifie d tha t proxy compa nie s  ha d re ce ntly

l l approved ROEs ranging from 9.3 percent to 10.3 percent with an average of 9.75 percent.4

12 Regarding TEP 's  capita l s tructure , DOD opposes  the  capita l s tructure  tha t was  adopted in the

13 Agre e me nt a nd re comme nds  tha t TEP 's  a ctua l ca pita l s tructure  be  us e d.5 Although S ta ff had

14 origina lly re comme nde d the  use  of TEP 's  a ctua l ca pita l s tructure  a s  of the  e nd of the  te s t ye a r, the

15 ca pita l s tructure  in the  Agre e me nt include s  a n a djus tme nt tha t wa s  known a nd me a sura ble .6 This

16 TEP  a djus tme nt include d the  bonds  in its  re que s te d ca pita l s tructure  be ca use  of the  re de mption of

17 ce rta in bonds  tha t did not occur until seve ra l weeks  a fte r the  te s t yea r.7 TEP was  lega lly obliga ted to

18 redeem the  debt during the  te s t yea r and the  redemption process  was  nea rly comple ted by the  end of

19 the  tes t year.8 S ta ff be lieves  tha t this  was a  reasonable  compromise .

20 The  DOD a lso opposes  the  1.0 pe rcent re turn on the  fa ir va lue  increment ("FVI") of ra te  base

21 include d in the  Agre e me nt.9 S ta ff witne s s  P a rce ll ca lcula te d the  FVI (ris k fre e  ra te ) to be  1.4

22 pe rcentlo and proposed tha t the  FVI be  the  midpoint be tween ze ro and 1.4 pe rcent, i.e ..70 pe rcent."

23

24

25

26

27

28

1 with the  lis ted pa rtie s  in this  brie f.

2 1. S E TTLE ME NT AG R E E ME NT.

3 A. Res pons e  Regarding Cos t of Capita l.

4

1 DOD Br. at 2, Ex. DOD/FEA-4 at 5, 7-9 (Gorman Surebuttal).
2 Ex. DOD/FEA-3 at 3 (Gorman Direct).
3 Ex. TEP-12 at 4-5 (Bulkley Rejoinder), Tr. at 265:20-24.
4 Ex. DOD/FEA-4, Ex. MPG-24.
5 Tr. at 833:17-19.
6 Ex. S-3 at 2 (Purcell Direct).
7 Ex. TEp-ll at 51.
8 See Ex. TEp-ll at 5 l a EX. TEP-9 at 7-9 (Grant Rebuttal).
9 Tr. at 835:19-25.
10 Ex. S-3 at 48 (Parcell Direct).
l l I d
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In its  Re butta l, TEP  ca lcula te d the  FVI to be  1.07 pe rce nt.12 The  propos e d 1.0 pe rce nt FVI1

2 was  a  rea s onable  compromis e  and s hould be  adopted.

3

4 While  S WEEP  pa rtic ipa te d in the  s e ttle me nt dis cus s ion, S WEEP  wa s  not a  s igna tory to the

5 Ag re e m e n t.  S WE E P  witn e s s  S c h le g e l te s tifie d  th a t S WE E P  wa s  n o t a  s ig n a to ry b e c a u s e  th e

6 Agre e me nt d id  no t re s o lve  the  is s ue  o f inc lud ing  e ne rgy e ffic ie ncy " EE" progra m cos ts  in  ba s e

7 ra te s .13 S WEEP  propos e d to a dd $23 million to ba s e  ra te s  to fund a  la rge  portion of the  Compa ny's

8 EE progra ms .14 According to Mr. S chle ge l, TEP  ha s  pos itione d EE a s  a  core  re s ource  to me e t e ne rgy

9 ne e ds  a nd loa d  growth ove r the  ne xt de ca de  a t the  lowe s t cos t.l5 S WEEP  re comme nds  tha t EE

10 progra m cos ts  be  re cove re d in ba s e  ra te s  ra the r tha n a  s e pa ra te  a djus tor me cha nis m.16 Unde r the

l l S WEEP  propos a l, the  Commis s ion would continue  to re vie w a nd a pprove  EE progra ms  a nd budge ts

12 through  the  De ma nd S ide  Ma na ge me nt "DS M" Imple me nta tion  P la n  proce s s . The  DS M a djus tor

13 me cha nis m would  re ma in , but would  be  us e d  a s  a n  a djus tor to  re cove r or re fund a ny EE funding

14 a bove  or be low the  $23 million in ba s e  ra te s  ne e de d to imple me nt Commis s ion a pprove d progra ms ."

15 S WEEP 's  s imila r propos a l in the  UNS  Ele ctric ra te  ca s e  wa s  re je cte d by the  Commis s ion.18

16 S ta ff be lie ve s  the  progra m cos ts  for EE a nd DS M s hould continue  to be  colle cte d through the

17 DS M s urcha rge .19 By continuing with  the  DS M s urcha rge , the re  will be  more  tra ns pa re ncy for the

18 cus tome r. 20 S ta ff furthe r be lie ve s  tha t if the  progra m cos ts  a re  include d in ra te  ba s e , it ma y td<e  a

19 ra te  cas e  in orde r to exclude  exces s  program cos ts .21

20 u 1 1

21 . 0 .

22 | I n

23 0 I .

24

25

26

27

28

B. Response Regarding Energy Efficiency Program Costs In Base Rates.

12 Tr. 262:15-24.
13 Ex. SWEEP-2 at 2 (Schlegel Rebuttal).
14 Ex. SWEEP-1 at 8 (Schlegel Direct).
15141.
16 Id

17 Id at 9.
is Decision No. 75697 at 13 (August 18, 2016).
19 Tr. at 2869:7-20.
20id.
21Id.
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1 11. RATE DESIGN.

2 A. Calcula tion of Bas ic  Service  Charge .
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RUCO, EFCA, Vote  Sola r and SWEEP/WRA continue  to oppose  the  Company's  proposa l to

increase  its  basic se rvice  charge ." S ta ff continues  to support the  Company's  proposed se rvice  charge

cha nge s . The  Commis s ion re ce ntly a dopte d a  monthly s e rvice  cha rge  for UNS  Ele ctric tha t wa s

based on the  minimum system method," the  method tha t is  under dispute  in this  case .

TEP  ha s  te s tifie d tha t the  fixe d monthly cos t to s e rve  the  a ve ra ge  re s ide ntia l cus tome r is

approxima te ly $87.24 TEP  a rgues  tha t the  ba s ic se rvice  cha rge  is  de s igned to recove r cos ts  tha t it

incurs  e a ch month, such a s  those  for me te rs , billing a nd colle ction, me te r re a ding the  s e rvice  line

drop and other components needed to form the minimum system.25

According to S ta ff witness  Solganick, the  minimum sys tem method a llows  for the  recove ry of

dis tribution costs  because  those  dis tribution asse ts  might be  needed to se rvice  peak demand." S ta ff

a gre e s  tha t the  re cove ry of the s e  minimum s ys te m cos ts  through the  ba s ic s e rvice  cha rge  is

appropria te .27 Moreover, S ta ffs  long range  goa l is  to move  res identia l ra te s  to a  three  pa rt ra te . The

ca lcula tion of cus tomer cos ts  to be  included in the  ba s ic se rvice  cha rge  us ing the  minimum sys tem

me thod a dva nce s  S ta ffs  goa l."

1 7

1 8

1 9

20

2 1

22

23

To support the ir pos ition to ke e p the  monthly se rvice  cha rge  low, RUCO, EFCA, Vote  Sola r

a nd S WEEP /WRA cite  s tudie s  tha t show othe r s ta te s  ha ve  e ithe r re je cte d a n incre a se  in s e rvice

charge  or ordered a  se rvice  charge  tha t was  less  than wha t was  proposed." S ta ff would submit tha t

re liance  on such authority is  suspect s ince  much is  unknown about those  utilitie s  such as  the  costs  to

se rve  the ir ave rage  re s identia l cus tomer, wha t proportion of those  cos ts  a re  recove red through the

fixe d cha rge  or the  volume tric ra te , a nd whe the r a ny of those  utilitie s  ha ve  de clining sa le s  volume ,

which leads  to the  under collection of fixed costs .

24

25

26

27

28

22 EFCA offered testimony on this issue, but it is not clear how EFCA or its members will be impacted by the monthly
service charge. When questioned, EFCA witness Garrett did not know who EFCA's members were. See Tr. at 2267-268.
"3 Decision No. 75697 (August 18, 2016).
24 Ex. TEP-45 (Schedule G-6-l at Sheet l of 1).
25 See Ex. TEP-21 at 18 (Dukes Direct), EX. TEP-28 at 7-45 (Overcast Rebuttal).
26 Tr. at 2349-353.
27 Ex. S-10 at 29 (Solganick Direct).
28 Tr. at 2367:16-22.
29 Vote Solar Br. at 10, Ex. RUCO- 10 at 10 (Huber Direct), Ex. SWEEP/WRA-2 at 7 (Blatz Surrebuttal), Ex. EFCA-9 at
41 (Garrett Direct).
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1 Both RUCO a nd S WEEP  a rgue  tha t fixe d cos ts  do not ha ve  to be  colle cte d through fixe d

2 cha rge s ." Howe ve r, a s  the  Compa ny ha s  te s tifie d, its  s a le s  a re  de clining a nd the  incre a s e  it is

3 propos ing will only colle ct a  portion of its  fixe d cos ts , not a ll of the m.

4 Vote  S ola r a nd EFCA a rgue  tha t a n incre a s e  in the  monthly s e rvice  cha rge  will a ct a s  a

5  d is ince ntive  for cus tome rs  to  pra ctice  EE." TEP  provide s  pe rsua s ive  te s timony to re fute  the se

6 a rgume nts . TEP  witne s s  Ove rca s t cite s  to a  2012 pa pe r by Koichiro Ito of S ta nford Unive rs ity tha t

7 f`ound tha t cus tome rs  re s pond to the  tota l bill ra the r tha n ma rgina l e ne rgy price s ." Dr. Ove rca s t

8 fLu'the r te s tified tha t the re  is  no requirement tha t re s identia l cus tomers  fully unders tand the  individua l

9 components  of the  ra tes  to promote  sound decis ions  re la ted to a  more  complex ra te  des ign."

10 EFCA witness  Garre t acknowledged tha t a  grea te r pe rcentage  of cus tomers  re spond to the ir

l l tota l bill tha n don't.34 RUCO a lso a cknowle dge s  tha t cus tome rs  a re  conce rne d a bout the ir ove ra ll

12 bills .35 Company witne ss  Jones  concurred with such pos ition: "In my 30 plus  yea rs  of speaking with

13 cus tome rs , I ca n 't e ve r re me mbe r s ome one  s a ying to me , ' Wha t we re  you thinking whe n you

14 changed my ra te s?  The  margina l ra te  has  changed aga in!' Any time  I have  been fortuna te  enough to

15 be  able  to speak with a  customer, the  question a lways revolves a round the ir tota l bill."36

16 In sum, the  ques tion to be  re solved isn't how many s ta te s  use  the  bas ic cus tomer me thod or

17 minimum s ys te m me thod to de te rmine  the  monthly fixe d cha rge . Wha t mus t be  de te rmine d is  the

18 appropria te  ba lance  be tween recove ry of fixed cos ts  and how to fa shion ra te  de s ign to a llow TEP, in

19 its  unique  circumstance , to recover cos ts  it incurs  to se rve  its  cus tomers  when it can no longer re ly on

20 the  volume tric compone nt to re coup a  portion those  cos ts . S ta ff is  comforta ble  with TEP 's  a pproa ch

21 to developing its  monthly service  charges and recommends the ir adoption by the  Commission.

22

23 To address  a  portion of the  inte r-cla ss  subs idie s  re flected in the  Class  Cos t of Se rvice  S tudy

24 ("CCOS S "), Wa lma rt ha s  sugge s te d the  use  of a  ra te  support ride r. Wa lma rt's  subs idy mitiga tion

25

26

27

28

B. Wa lma rt Re ve nue  Ride r.

30SWEEP Br. at 10, RUCO Br. at 16.
31 Vote Solar Br. at 19.
32 Ex. TEP-28 at 93 (Overcast Rebuttal).
33 Id.

34 Tr. at 2279:l8-20.
35 Ex. RUCO-ll at 41 (Huber Surrebuttal).
36 Ex. TEP-32 at 16 (Jones Rejoinder).

5



l

2

3

4

5

6

7

8

9

1 0

pla n would e limina te  the  s ubs idie s  pa id by comme rcia l a nd indus tria l cla s s e s  ove r e ight ye a rs ."

Such proposal would increase  residentia l bills  every year for e ight years .38

Staff witness  Solganick expressed some reserva tions about Walmart's  plan, s ta ting tha t one  of

S ta ffs  conce rns  was  tha t the  ride r pre sumed tha t the  re la tive  pos itions  of the  cus tomer cla sse s  (the

s ubs idy) would not cha nge  ove r tha t pe riod due  to incre a s e d DG pe ne tra tion, EE or ope ning or

clos ing of ne w a ccounts  (re s ide ntia l, comme rcia l, indus tria l a nd gove mme nta l).39 Additiona lly, the

ride r fa ils  to ta ke  into a ccount tha t s a le s  ove r the  ne xt e ight ye a rs  will be  diffe re nt from the  Te s t

Year.40 Give n this , Mr. S olga nick opine d tha t a n a djus tme nt a nd re concilia tion me thodology a nd

Plan of Adminis tra tion must be  deve loped a t the  implementa tion of the  plan and tha t the  Commission

should not move  forward on this  concept without a  de ta iled deba te  and unde rs tanding of its  e ffects

and supposed benefits ."

C .1 2 Economic Development Rider.

1 3

1 4

1 5

1 6

1 7

1 8

1 9

TEP proposes  an Economic Deve lopment Ride r ("EDR") tha t is  intended to a ttra ct new jobs

a nd e conomic a ctivity. The  EDR is  s imila r to the  EDR tha t wa s  re ce ntly a pprove d for UNS Ele ctric.

The  EDR will p rovide  a  d is count to  cus tome r tha t qua lify unde r e xis ting  Arizona  e conomic

de ve lopme nt ta x cre dits ." To qua lify cus tome rs  mus t ha ve  a  minimum loa d fa ctor of 75% a nd ha ve

a  pe a k de ma nd of a t le a s t 3,000 kW.43 The  discount would be  pha se d out ove r five  ye a rs .44 The

proposed discount is  higher for cus tomers  tha t "infill" in a reas  with exis ting facilitie s .45

Sta ff be lieves  the  proposed EDR has  limits  and is  biased towards  exis ting facilitie s .46 S ta ff is

20

2 1

a lso concerned tha t combining the  proposed EDR ra te  with the  proposa l to include  genera tion within

the  Los t Fixe d Cos t Re cove ry ("LFCR") me cha nis m ma y ha ve  uninte nde d cons e que nce s .47 Mr.

Solga nick pos its  tha t the  Compa ny could bill e xis ting cus tome rs  for the  ge ne ra tion cos ts  within the22

23

25

27

28

24 37 Ex. Walmart-2 at 15.
so Tr. at 183219-13.
39 Ex. S-12 at 25 (Solganick SLu'rebuttal).
40 14.
41 14.

26 42 Ex. TEP-21 at 31-32 (Dukes Direct), Ex. S-10 at 49 (Solganick Direct).
43 Tr. at l376:4-13.
44 14.
45 Id

46 Ex.S-10 at 51 (Solganick Direct).
47 Id. at 55.
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1 LFCR mechanism, redirect the  gene ra tion (ene rgy and capacity) to a  new cus tomer a ttracted by the

2 EDR and e ffective ly double  collect on tha t load.48

3 In the  e ve nt tha t the  e ne rgy cos ts  a re  not s ignifica nt, the n S ta ff would s upport this  limite d

4 (volume  a nd time ) progra m to incre a se  e mployme nt in TEP 's  se rvice  te rritory. S ta ffs  support for the

5 program does  not extend to a  Company request for recoupment of los t incrementa l revenues  absent a

6 supporting re cord in some  future  proce e ding."

7 111 . THE BUY-THROUGH P ROP OS ALS  S HOULD BE REJ ECTED.

8 Sta ff, in gene ra l, agrees  with TEP 's  and AIC's  a sse ssment rega rding the  merits , but not with

9 the ir a rgume nts  re ga rding the  le ga lity of the  buy-through propos a ls  in  this  ca s e . S ta ff ha s  no

10 opposition to approva l of a  buy-through ra te  provided the re  a re  no adverse  impacts  and no cos ts  to a ll

l l

12 As  note d by S ta ff, the  propose d buy-through progra ms  choose  winne rs  a nd lose rs  in the  bus ine s s

13 community." Unde r e a ch of the  proposa ls , cus tome rs  not lucky e nough to be  chose n for the  buy-

14 through ra te  will e nd up cove ring the  fixe d cos ts  tha t would ha ve  othe rwis e  be e n cove re d by the

15 customers that are selected.52

16 Furthe r, S ta ff s ha re s  RUCO's  conce rn  tha t o the r cla s s e s  of cus tome rs , including the

17 re s ide ntia l cla s s , ma y a ls o be  ha rme d by the s e  buy-through propos a ls ." While  Arizona  P ublic

18 Se rvice  ("APS") curre ntly ha s  a  buy-through ta riff ("AG-l"), it is  importa nt to note  tha t it wa s  a gre e d

19 to a s  pa rt of a  globa l s e ttle me nt, a nd tha t AP S , in re turn for othe r conce ss ions , a gre e d not to s e e k

20 re cove ry of unmitiga te d los t fixe d ge ne ra tion cos ts  a s s ocia te d with its  AG-l ta riff from re s ide ntia l

21 cus tome rs .54 This  is  not the  ca se  with TEP . Although TEP  e nte re d into a  pa rtia l s e ttle me nt with a

22 numbe r of pa rtie s  re ga rding re ve nue  re quire me nt, it did not include  its  ER-14 ta riff. As  s uch, TEP

23 would be  entitled seek recove ry of any los t fixed gene ra tion cos ts  a ssocia ted with the  adoption of a

24 buy-through ra te  .

25

26

27

28

48 Id.

49 Id at 51 .

50 Ex. S-10 at 47.
51 Ex. S-12 at 2116-7.

52 Id at 21 :25-26.

53 RUCO Br. at 23.

54 Decision No. 73 l83 at Ex. A, Section 17.2 (Settlement Agreement).
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1 Both AIC a nd TEP  a s s e rt tha t a ll of the  buy-through propos a ls  a re  uncons titutiona l.55 S ta ff

2

3

4

5

6

7

8

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

dis a gre e s  with  th is  a s s e rtion . As  no te d  by AIC, the  Commis s ion  ha s  "p le na ry" powe r ove r u tility

ra te ma king, a nd it mus t a s ce rta in the  fa ir va lue  of the  prope rty within the  s ta te  of e ve ry public s e rvice

compa ny doing bus ine s s  with in  the  s ta te . It is  AIC 's  a n d  TE P 's  c o n te n tio n  th a t a ll o f th e  b u y-

through propos a ls  in  this  ca s e  fly in  the  fa ce  of the s e  re quire me nts . In ma king this  a s s e rtion, the y

re ly p rim a rily o n P he lps  Dodge  Corp. v. Arizona  Ele c . P owe r Co-op. whe re in  the  Court ind ica te d

tha t while  ma rke t force s  ma y influe nce  the  Commis s ion 's  de te rmina tion of wha t ra te s  a re  'jus t a nd

re a s o n a b le ," th e  C o m m is s io n  c a n n o t a b d ic a te  its  c o n s titu tio n a l re s p o n s ib ility to  s e t ju s t a n d

re a s ona ble  ra te s  by a llowing compe titive  ma rke t force s  a lone  to do s 0.56

It is  a ls o  AIC's  a nd TEP 's  a s s e rtion tha t the  ope ra tion of the  buy-through propos a ls  in  th is

ca s e  is  ille ga l for two prima ry re a s ons . Firs t, it imprope rly de le ga te s  to the  compe titive  ma rke t pla ce

the  Commis s ion 's  du ty to  s e t jus t a nd  re a s ona b le  ra te s  tha t p rovide  fo r the  ne e ds  o f a ll whos e

inte re s ts  a re  involve d, including public s e rvice  corpora tions  a nd the  cons uming public. S e cond, the y

a s s e rt tha t the  propos a ls  viola te  the  Cons titutiona l re quire me nt tha t ra te s  include  cons ide ra tion of the

fa ir va lue  of the  public s e rvice  corpora tion's  prope rty.57

TEP  wa s  re quire d to pre s e nt a  buy-through propos a l in this  ca s e  a s  a  re s ult of the  S e ttle me nt

Agre e me nt re a che d a nd a pprove d in De cis ion No. 74689. Although tha t de c is ion doe s  not s pe c ify

wha t tha t buy-through propos a l mus t include , othe r tha n it be  a va ila ble  to la rge  light a nd powe r a nd

la rge  powe r s e rvic e  c us tome rs ,  it a ppe a rs  TE P 's  p ropos a l wa s  mode le d  la rge ly on  AP S ' AG-1

e xpe rime nta l pilot progra m in a ll ma te ria l a s pe cts  e xce pt one . Unlike  TEP 's  propos a l, a nd s e e mingly

the  othe r propos a ls  in this  ca s e , the  AG-l ra te  include s  a  minimum a nd ma ximum ra nge  whe re by the

buy-through ra te  ca n ope ra te  tha t the  Commis s ion de te nnine d wa s  "jus t a nd re a s ona ble ".58

The  Court in P he lps  Dodge s pe cifica lly de te rmine d tha t if the  Commis s ion e s ta blis he s  a  ra nge

of ra te s  tha t is  "jus t a nd re a s ona ble ," the  Commis s ion doe s  not viola te  a rtic le  15, s e c tion 3 of the

Arizo n a  C o n s titu tio n  b y p e rm ittin g  c o m p e titive  m a rke t fo rc e s  to  s e t s p e c ific  ra te s  with in  th a t

26

27

28

55 AIC Br. at 5, TEP Br. at 45.
56 207 Ariz. 95, 107 (2004).
57 TEP Br. at 45, AIC Br. at 6.
58 Decision No. 73183 .
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1

2

3

4

5

6

a pprove d ra nge ." It is  pe rple xing tha t TEP  s ubmitte d a  buy-through propos a l in  th is  th is  ca s e  tha t

omitte d a  ke y fe a ture  of AP S ' AG-1 ta riff, a nd the n a s s e rts  tha t it is  uncons titutiona l be ca us e  of its

a bs e nce . Importa ntly, to  the  e xte nt the  Commis s ion is  inc line d to  a uthorize  a  buy-through ta riff in

th is  ins ta nce , which S ta ff

re me die d by the  e xis ting re cord. The  Commis s ion could s imply incorpora te  the  ra te s  s tructure  from

the  AP S  AG-1 ta riff into TEP 's  ER-l4 ra te . S ta ff be lie ve s  this  would cure  a ny s hortcomings .

7

8 propos a ls  ignore "fa ir va lue .

The  othe r is s ue  is  tha t of "fa ir va lue ." TEP  a nd AIC e s s e ntia lly a rgue  tha t the  buy-through

9961 This  is  inc o rre c t. An  im p o rta n t a ttrib u te  o f th e  b u y-th ro u g h

9 propos a ls  in this  ca s e  is  tha t TEP  a ctua lly ta ke s  title  to the  powe r tha t is  be ing procure d. If a n uppe r

10

11

12

13

14

15

a nd lowe r limit for the  ra te  is  s e t by the  Commis s ion in  th is  ca s e , the n the  "fa ir va lue " finding will

s a tis fy a rtic le  1 5 ,  s e c tio n  1 4  o f th e  Arizo n a  C o n s titu tio n . Th u s ,  th e  C o m m is s io n  will h a ve

de te rmine d the  fa ir va lue  of the  Arizona  prope rty owne d by TEP , a nd tha t va lue  will pre s uma bly be

cons ide re d  in  s e tting  the  ra nge  of ra te s  for a ny buy-through propos a l. In  o the r words , s ince  TEP

would be  ta king title  to the  powe r a s  pa rt of this  proce s s , the  "fa ir va lue " tha t mus t be  de te rmine d is

tha t of TEP , a nd not tha t of whome ve r TEP  ma y be  procuring  powe r from on be ha lf of the  ER-14

16 cus tome r.

1 7 Eve n without the  inclus ion of a  ra nge  a s  dis cus s e d a bove , the  buy-through propos a ls  in this

18 ca s e  a re  a kin to a n a djus tor me cha nis m or a  formula  ra te , both of which a re  pe rmis s ible . In

19

20

21

22

23

24

25

pa rticula r, TEP , UNS E, a nd AP S  curre ntly ha ve  me cha nis ms  in pla ce  tha t incorpora te  a  pa s s -through

e le me nt tha t is  dire c tly pa s s e d through to cus tome rs . One  e xa mple  of the s e  is  AP S ' Tra ns mis s ion

Cos t Adjus tme nt tha t re cove rs  tra ns mis s ion  cos ts  a s s oc ia te d  with  s e rving re ta il cus tome rs  a t a n

a mount a pprove d by the  Fe de ra l Ene rgy Re gula tory Commis s ion.62 An o th e r is  UNS  E le c tric 's

P urcha s e d  P owe r a nd  Fue l Adjus tme nt Cla us e  tha t fa c ilita te s  a  pa s s -th rough  to  cus tome rs  o f a

forwa rd looking e s tima te  of fue l a nd purcha s e d powe r cos ts .63 In  othe r words , S ta ff be lie ve s  tha t

the s e  pa s s -through propos a ls  a ls o fit the  mold of a n a djus tor me cha nis m or a  formula  ra te .

26

27

28

59 207 Ariz. 95, 109.
so See Staffs Br. at 18-24.
61 TEP Br. at 46, AIC Br. at 9.
62 See Decision No. 73183 .
63 E-04204A- 06-0783, Notice of Filing Revise Purchased Power and Fuel Adjustment Clause POA. (June 26, 2008).
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1 A. AECC and Noble Solutions.

2

3

4

5

6

7

8

9

1 0

11

1 2

1 3

1 4

1 5

It is  not a ltoge the r cle a r wha t AECC a nd Noble  S olutions  a re  se e king within the  confine s  of

this  ca se . The y a s s e rt tha t "the re  a re  no le ga l impe dime nts  tha t prohibit the  Commis s ion from

implementing competition in e lectric genera tion, or adopting any of the  a lte rna tive  genera tion se rvice

progra ms  propose d by AECC a nd Noble  S olutions  in this  proce e ding.64 AECC a nd Noble  re ly on

This  s ta tute  reads  in pa rt: "[i]t is  the  public policy of this  s ta te  tha t a  compe titive  marke t sha ll

e xis t in the  s a le  of e le ctric ge ne ra tion s e rvice ."65 To the  e xte nt AECC a nd Noble  S olutions  a re

advoca ting for the  implementa tion of compe tition in gene ra tion for public s e rvice  corpora tions , it is

ha rd to ove rlook the  Court's  ruling in Phelps Dodge where in the  Court specifica lly indica ted tha t "the

Commis s ion ca nnot ca rry out its  cons titutiona l ma nda te  by a llowing compe titive  ma rke t force s  to

exclus ive ly de te rmine  wha t is  "jus t and reasonable ."66 In othe r words , true  marke t ra te s  do not pass

cons titutiona l mus te r. On the  othe r ha nd, AECC a nd Noble  a re  s ugge s ting the  buy-through

proposa ls  in this  case  a re  lega l, S ta ff agrees  tha t they could be  lega l if the  Commiss ion were  to se t a

range within which the  buy-through ra tes were  required to opera te , as  discussed above.

1 6 B. The  Buy-Through  P ropos a ls  Do  Not Vio la te  The  In te rfe re nc e  With  Ma na ge me nt
Doc trine .

17

TEP  a rgue s  tha t the  buy-through propos a ls  o ffe re d  in  th is  ca s e  tre a d  on  the  u tility's

19 pre roga tive  to de te rmine  wha t mix of ge ne ra tion to a cquire  a nd the re fore , impe rmis s ibly inte rfe re s

20 with the  management of the  Company.67 TEP essentia lly asse rts  tha t the  Commiss ion has  his torica lly

21 acknowledged tha t it is  the  e lectric utility's  obliga tion to acquire  a  prudent mix of gene ra tion and tha t

22 the  Commis s ion, a fte r the fa ct, s imply e va lua te s  the  prude nce  of those  de cis ion. Tha t is  s imply not

23 the  ca s e .

1 8
1

The  Commiss ion, in the  exe rcise  of its  regula tory power, may inte rfe re  with the  management

25 of public utilitie s  whe ne ve r the  public inte re s t de ma nds .68 In fa ct, the  Arizona  Court of Appe a ls

24

26

27

28

64 AECC/Noble Br. at 32.
65 A.R.S. §40-202(B).
66 207 Ariz. 95, 129 11153.
67 TEP Br. at 47.
68 Southern Pacu'ic Co. v. Arizona Corp. Comm 'n, 98 Ariz. 339, 343 (1965).
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1

2

3

4

5

re cognize d tha t within the  conte xt of re s ource  mix, "[p]rophyla ctic me a s ure s  de s igne d to pre ve nt

a dve rse  e ffe cts  on ra te pa ye rs  due  to a  fa ilure  to dive rs ify e le ctrica l e ne rgy source s  fa ll within the

Commiss ion's  powe r 'to lock the  ba rn door be fore  the  horse  e sca pe s  `."69 Jus t a s  it wa s  within the

Commiss ion's  authority to require  e lectric utilitie s  to dive rs ify the ir gene ra tion portfolios  through the

RES T rule s , if the  Commis s ion we re  to a pprove  a n a ppropria te  buy-through ta riff (not s ome thing

S ta ff is  recommending) so too would it fa ll within the  Commiss ion's  authority to do so.6

7 c. S ta ff Do e s  No t S u p p o rt  Fre e p o rt ' s  Fra n c h is e  Ag re e m e n t.

8

9

10

11

12

13

14

Fre e port is  propos ing tha t TEP  e nte r into a  fra nchis e  a gre e me nt with More nci Wa te r &

Electric ("MWE"), which is  owned by Freeport.70 The  proposed franchise  agreement is  s imila r to the

one  be twe e n MWE a nd Gra ha m County Ele ctric Coope ra tive , Inc. ("Gra ha m") a pprove d by the

Commiss ion in 2006.71 Tha t a rrangement involved the  deve lopment of a  mine  a t Sanford, Arizona ,

by PD Sanford. This  mine  was loca ted in Graham's  service  area  and the  parties  entered into a  Service

Te rritory Fra nchise  Agre e me nt ("S TFA") which e na ble d MWE to provide  powe r to P D S a nford for

its  mining ope ra tions . Unde r Fre e port's  propos a l, MWE would ta ke  ove r e le ctric s e rvice  to the

15

Unde r the  S TF A, G ra ha m  wa s  a  willing  pa rtic ipa nt.  In  th is  ins ta nce ,  howe ve r TEP  ha s  no t

17 a gre e d to  the  a rra nge m e nt." As  Fre e port witne s s  McElra th a cknowle dge d, TEP  is  re a dy a nd willing

18 to s e rve .74 Mr. McElra th a ls o a cknowle dge s  tha t the  S ie rrita  ope ra tions  a re  not in da nge r of s hutting

19 down if a  Fra nchise  Agre e me nt is  not e nte re d into with TEP .75

20 W ith o u t th e  v o lu n ta ry a g re e m e n t o f TE P ,  it  m a y b e  d iffic u lt  to  fo rc e  TE P  in to  s u c h  a n

2 1 a rra nge m e nt. TEP  ha s  the  CC&N to s e rve  the  S ie rrita  m ine . Unle s s  the  public  inte re s t is  s e rve d by

16

22
1

dis re ga rding TEP 's  e xc lus ive  right to  s e rve  in  its  CC&N a re a ,  the re  m a y not be  grounds  to  com pe l

TEP  to e nte r into a n a gre e me nt with MWE.7623

24

25

26

27

28

69 Miller v. ArizonaCorp. Comm'n, 227 Ariz. 21, 29, 1131, 251 P.3d 400, 408 (App. 2011).
70 See Tr. at l713:20-25.
71 Decision No. 69211 (December 21, 2006).
72 Ex. AECC-14 at 11-13 (McElrath Surrebuttal).
73 Tr. at 1730114-16.
74 Id at l730:20-25.
75 Tr. at 173718-20.
76 James P. Paul Water Co. v. Ariz. Corp Comm 'n, 137 Ariz. 426, 429, 671 P.2d 404, 407 (the Commission may alter or
delete a CC&N only where the holder is unable or unwilling to provide reasonable service at a reasonable price.)
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1 Iv. TORS PROGRAM.

2

3

4

5

6

7

8

9

10

In its  Ope ning  Brie f, EFCA ta ke s  is s ue  with the  fa ct tha t S ta ff did not conduct a  p rude nce

re vie w of TEP 's  TORS  p rog ra m  a s  it a s s e rts  wa s  re q uire d b y the  Com m is s ion in  De c is ion No.

74884.77 EFCA conte nds  tha t, ba s e d on this  omis s ion a nd the  te s timony pre s e nte d, the  TORS  pilot

program was  not cos t e ffective , was  comple te ly unneces sary and should not be  ra te  based.78 As  ever,

EFCA s e ts  forth in its  a rgument only thos e  a s s e rtions  tha t s e rve  its  purpos e s  and neglects  to include

a ll facts  re levant to the  is sue .

In point of fa ct, S ta ff doe s  not dis pute  tha t De cis ion No. 74884 provide s  tha t a  de te rmina tion

of prude nce  of the  TORS  pilot progra m "will be  ma de  during  the  ra te  ca s e  in which TEP  re que s ts

cos t re cove ry of this  proje ct."79 Howe ve r, s ignifica ntly, EFCA a cknowle dge s  tha t "the  s cope  of a

11 prude nce  re vie w is  de te rm ine d on a  ca s e -by-ca s e  ba s is  a nd ca n include  va rious  type s  of a ctions

12 including , without lim ita tion, "a  de te rm ina tion of whe the r e ve rything  is  working  a s  it s hould,.

13

..[a]

determination of the existence of cost overruns or inefficiencies, and prob et-specific inquiries."80 As

14

15

16

17

18

19

20

21

22

23

24

Staff witness, Michael McGarry, similarly explained, "[p]rudency is a determination of whether or

not what was being spent, what actions that management has taken that has resulted in costs that were

either inefficient and/or unnecessary"81 According to Mr. McGarry, there is no general checklist,

yardstick, guide or set of rules for conducting a prudence review, it depends on the subject matter.82

In this instance, what EFCA fails to note in its criticism of Staff is that the amount of the

TORS program presently installed and sought to be included in rate base and, thereby, would be

subject to a prudence review is only $16,641 of a total $10 million.83 Staff submits that a prudence

review does not involve the evaluation of a utility's every asset and, in this case would equate to the

review of 0.0016 percent of the entire proposed program. Staff further submits that, under ERICA's

acknowledged case-by-case standard, engaging in such a costly endeavor in light of the limited

amount of the program presently installed would be equally, if not more, imprudent. In addition,

25

26

27

28

77 EFCA Br. a t 20:11-13.
78 Id a t 21:3-5.
79 Decis ion No. 74884 at 21 :l6-20.
80 EFCA Br. a t 20:18-23.
81 Tr. at 195238-11.
82 Id a t 1952218-22, l953:9-10.
83 Tr. at 2856:20 - 285724, TEP Response to STF DR 25.4, see Attach. A.
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1

2

3

4

5

6

7

8

9
S ta ff be lie ve s  tha t,  once  the  progra m  is  m ore

10

11

12

13

14

15

16

S ta ff would  s ugge s t tha t conduc ting  a  prude nce  re v ie w on  s uch  a  m inute  portion  of the  propos e d

TO R S  p ro g ra m  wo u ld  n o t  e lic it  a  t ru e  d e te rm in a t io n  o f wh e th e r  th e  a c t io n s  t a ke n  b y  TE P

ma na ge me nt re sulte d in ine fficie nt a nd/or unne ce ssa ry cos ts .

E lija h  Ab in a h ,  As s is ta n t  Dire c to r  o f th e  C o m m is s io n ' s  Ut ility  Div is io n ,  t e s t ifie d  th a t

conducting a  prude nce  re vie w on s uch a n ins ignifica nt portion of the  progra m  would be  "wa s ting the

Com m is s ion  re s ourc e s " wh ic h  wou ld  be  qu ic kly po in te d  ou t by the  like s  o f E F CA.84  Mr.  Ab ina h

furthe r te s tifie d  tha t "a t the  a ppropria te  tim e  [S ta ff] would  do  the  p rude nce  re v ie w a nd  m a ke  the

re comme nda tions  of the  Commis s ion of the  $10 million" a nd not "wa s te  the  Commis s ion's  re s ource s

a nd m one y to  do [a ] $16,000 prude nce  re vie w.. . ."85

fu lly ins ta lle d ,  a  p rude nc e  re v ie w would  be tte r s e rve  its  pu rpos e  a nd  e na b le  the  Com m is s ion  to

d e te rm in e  wh e th e r "e v e ryth in g  is  wo rkin g  a s  it  s h o u ld " a n d /o r d e te rm in e  th e  e xis te n c e  o f c o s t

ove rruns  or ine ffic ie ncie s .  S ta ff s ubm its  tha t the  la ck of a  prude nce  re vie w of the  $16,641 ins ta lle d

TO R S  p ro g ra m  s h o u ld  n o t p re v e n t its  in c lu s io n  in  ra te  b a s e  u n d e r th e  p re s e n t c irc u m s ta n c e s .

E R IC A's  re c o m m e n d a tio n  b e c o m e s  e v e n  m o re  a b s u rd  g iv e n  th e  fa c t  th a t  TE P  h a s  a  F VR B o f

$2,843,985,854 a nd tha t the  TORS  progra m  is  a  pilot progra m  tha t the  Com m is s ion to  a pprove d in

De cis ion No. 74884 with the  s ignifica nt re porting re quire m e nt tha t will a llow S ta ff a nd ultim a te ly the

Commiss ion to e va lua te  this  progra m a nd de te rmine  whe the r it should be  continue d.17

18

19

20

2 1

22

23

24

25

26

27

28 84 Tr. at 2857:l-21.
85 Tr. at 2858:8-13.
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1 V.

2 For the  reasons discussed above , in Sta ff's  Closing Brie f, and the  record in these  consolida ted

3 ma tte rs , S ta ff re comme nds  a pprova l of the  S e ttle me nt Agre e me nt a nd a doption of S ta ffs  pos itions

4 rega rding the  rema ining issues  in this  ca se .

CO NCLUS IO N.

RES P ECTFULLY S UBMITTED this 14*h day of Nove m be r 7 2016 .
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1\v . . Mitche ll
Wesley C. Van Cleve
Bria n E. S mith
Attorne ys , Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
(602) 542-3402
rmitche ll@a zcc.gov
Wvancleve@azcc.gov
besmith@azcc.gov

On this  14th da y of Nove mbe r, 2016, the  fore going docume nt wa s  file d with Docke t Control
a s  a n  Utilitie s  Divis ion  Brie f,  a nd  c op ie s  o f the  fo re go ing  we re  ma ile d  on  be ha lf o f the  Utilitie s
Divis ion to the  following who ha ve  not cons e nte d to e ma il s e rvice . On this  da te  or a s  s oon a s  pos s ible
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2011 S.E. 10th Street
Bentonville  Arkansas  72716
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Cons ented to Service  by Email

10

Nichola s  J . Enoch
LUBIN & ENOC H, P C
349 n. Fourth Ave .
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S NELL & WILMER, LLP
One  Arizona  Cente r
400 East Van Buren Street
Phoenix Arizona  85004
rnpatten@sw1aw.com
bcarro1l@tep.com
jhowa rd@swla w.com
docket@sw1aw.com
Cons ented to Service  by Email
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2198 Ea s t Ca me lba ck Roa d, S uite  305
P hoe nix Arizona  85016
J ohn Willia m Moore , J r.

Ca mila  Ala c ron
G AMMAG E  & BUR NHAM,  P LC
Two N. Ce ntra l Ave nue , 15th Floor
P hoe nix Arizona  850047

8

9

MOORE BENHAM & BEAVER, P LC
7321 n. 16th S tree t
Phoenix Arizona  85020

Da nie l P oze fs ky
R UC O
1110 We s t Wa s hington, S uite  220
P hoe nix Arizona  8500710

11

12

13

Tom Ha rris
ARIZONA SOLAR ENERGY INDUSTRIES
ASSOCIATION
2122 W. Lone  Ca ctus  Dr., S uite  2
P hoe nix Arizona  85027
Tom.Ha rris @ AriS EIA.org
Co n s e n te d  to  S e rvic e  b y Em a il

14

Meghan H. Graber
OS BORN MALADON, P A
2929 N. Centra l Avenue , Suite  2100
Phoenix Arizona  85012
mgra be l@omla w.com
kruht@omla w.com
Cons ented to Service  by Email

15

16

17

Thoma s  A Loquva m
P INNAC LE  WE S T C AP ITAL
C O R P O R ATIO N
P .O. Box 53999, MS  8695
P hoe nix Arizona  85072
Thoma s .Loquva m@ pinna cle we s t.com
Co n s e n te d  to  S e rvic e  b y Em a il

J e ffre y Crocke tt
C R OC KE TT LAW GR OUP , P LLC
2198 E. Ca me lba ck Rd., S uite  305
P hoe nix Arizona  85016

18

19

20

21

C. Webb Crocke tt
FENNEMORE CRAIG, P C
2394 E. Camelback Rd., Ste . 600
Phoenix Arizona  85016
wcrocket@fc1aw.com
pbla ck@fcla w.com
Cons ented to Service  by Email22

Court S. Rich
ROSE LAW GROUP, PC
7144 E. Stetson Drive, Suite 300
Scottsdale Arizona 8525 l
crich@rose1awgroup.com
Consented to Service by Email

23

24

25

P a trick Quinn
QUINN AND AS S OCIATES , LLC
ARIZONA UTILITY RATEP AYER
ALLIANCE
5521 E. Cholla  S t.
Scottsda le  Arizona  85254

Miche le  Van Qua them
LAW OFFICES  OF MICHELE VAN
QUATHEM, P LLC
7600 n. 15th S t., Suite  150-30
Phoenix Arizona  85020

26

27

28

16



1 Cra ig A. Ma rks
2  CRAIG A. MARKS , P LC

10645 N. Ta tum Blvd.
3 Suite  200-676

Phoenix Arizona  85028
4 Craig.Marks@azba.r.org

Brya n Lovitt
3301 Wes t Cinnamon Drive
Tucs on Arizona  85741

5
Consented to Service by Email

Bria na  Kobor
VOTE S OLAR
360 22nd St., Suite  730
Oa kla nd Ca lifornia  94602
bria ;na@votesolar.org
Cons ented to  Service  by Email

6

7

8

9

Ke rri A Ca me s
ARIZONA P UBLIC S ERVICE COMP ANY
P.O. Box 53072, MS 9712
Phoenix Arizona  85072-3999
Kerri.Carnes@aps.com
Cons ented to Service  by Email

Lawrence  V. Roberts on, J r.
PO Box 1448
Tubac Arizona  85646

10

11

Lore n Unge r
ROS E LAW GROUP  P C
7144 E. Ste tson Dr., Suite  300
Scottsda le  Arizona  85251

Jeff Schlege l
S WEEP  ARIZONA REP RES ENTATIVE
1167 W. Samalayuca  Dr.
Tucs on Arizona  85704-3224

12

13
Ke vin M. Koch
P.O. Box 42103
Tucson Arizona  8573314

15

16

Barbara LaWa11
P IMA COUNTY ATTORNY'S  OFFICE
c/o Charles Wesselhoft
32 North Stone  Avenue , Suite  2100
Tucson Arizona  85701
char1es.wesse1hoft@pcao.pima.gov
Cons ented to Service  by Email

17

18

Bruce  P lenk
2958 N. S t. Augus tine  P l.
Tucs lon Arizona  85712

Tra vis  Ritchie
S IERR.A CLUB ENVIRONMENTAL LAW
P RO G RAM
85 Second St., 2nd Floor
San Francis co Ca lifornia  94105
Travis .ritchie@s ie rraclub.org
Cons ented to  Service  by Email

19

20

21

Elle n Zucke rma n
S WEEP  S ENIOR AS S OCIATION
1627 Oa k Vie w Ave .
Kens ington Ca lifornia  94707

22

23

24

By: I /  _
P a ula  Ha rris
Executive  Lega l Ass is tant
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